
 

No. 156408 
 

State of Michigan 
In the Supreme Court 

 
 

PEOPLE OF THE STATE OF MICHIGAN, 
 

Plaintiff-Appellant, 
 

-vs- 
 
 

KEVIN KAVANAUGH, 
 

Defendant-Appellee. 

 
_______________________ 

 
ON APPEAL FROM THE COURT OF APPEALS 

Court of Appeals No. 156408 
Berrien Circuit Case No. 2014-00427-FH 

_______________________ 
 

CDAM’S AMICUS BRIEF 
_______________________ 

 
CRIMINAL DEFENSE ATTORNEYS 
OF MICHIGAN 

 
 

 
 

  
Stuart G. Friedman (P46039) 
Suzanne Carol Schuelke (P31330) 
Attorneys for CDAM 
26777 Central Park Blvd, Suite 300 
Southfield, MI  48076 
Tel: (248) 228-3322 
Fax: (248) 359-8695 
e-Mail: stu@crimapp.com
             suzanne@crimapp.com

R
E

C
E

IV
E

D
 by M

SC
 3/26/2018 8:23:51 A

M



i 

 

Table of Contents 

Table of Contents .....................................................................................................i 

Statement of Questions Involved ........................................................................ iii 

Table of Authorities .............................................................................................. iv 

Jurisdiction .............................................................................................................. 1 

Statement of Facts ................................................................................................... 2 

Argument ................................................................................................................ 3 

I. A TRIAL JUDGE IS GIVEN DEFERENCE 
UNDER THE CLEAR ERROR STANDARD 
BECAUSE HE/SHE HEARS LIVE 
TESTIMONY AND IS THE JUDGE OF 
DEMEANOR OR CREDIBILITY.  IT IS 
ILLOGICAL TO EXTEND THIS DEFERENCE 
TO SITUATIONS WHERE THE TRIAL 
COURT LACKS THIS ADVANTAGE.  
WHERE THE EVIDENCE AT ISSUE IS 
WRITTEN OR NON-COURTROOM VIDEO, 
THE TRIAL COURT IS NOT ENTITLED TO 
DEFERENCE BECAUSE THE TRIAL COURT 
HAS NO SUPERIOR KNOWLEDGE OF THE 
FACTS. ........................................................................................ 3 

A. The 1985 Changes to Fed. R. Civ. P. 52(a) 
Were Never Adopted in Michigan and 
Should Not be Adopted Through the “Back 
Door.” ............................................................................. 10 

B. Adoption of a De Novo Video Replay Rule 
Will Best Preserve the Interest of 21st 
Century Justice and Will Enhance the 
Reputation of the Court in the Public Eye. ...................... 16 

C. Not Giving Special Respect to Video 
Recordings to the Actual Incident at Issue 
Will Undermine the Public’s Confidence in 
the Judiciary. ................................................................... 20 

R
E

C
E

IV
E

D
 by M

SC
 3/26/2018 8:23:51 A

M



 ii 

D. Like Professional Sports, the Time Has 
Come to Adopt an “Instant Replay Rule.”  
Appellate Courts Should Critically Examine 
Video Evidence and Not Simply Defer to 
Trial Court Factfindings. ................................................ 21 

Relief ...................................................................................................................... 24 

Proof of Service ..................................................................................................... 25 

  

R
E

C
E

IV
E

D
 by M

SC
 3/26/2018 8:23:51 A

M



 iii 

Statement of Questions Involved 

 
I. SHOULD A TRIAL JUDGE BE GIVEN 

DEFERENCE UNDER THE CLEAR ERROR 
WHERE  THE EVIDENCE AT ISSUE IS WRITTEN 
OR NON-COURTROOM VIDEO? 

The Court of Appeals answered, “No.” 
The Defendant-Appellee answers, “No.” 
This Amicus answers, “No.” 
The People answer, “ Yes.” 
PAAM answers, “Yes.” 
As this is a question of appellate procedure, the trial court never addressed 
the issue.
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Jurisdiction 

 CDAM believes this Court has jurisdiction to hear this dispute.  
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 2 

Statement of Facts  

 CDAM takes no position regarding the facts of this case. CDAM’s interest 

is in adopting a fair standard of review for future cases where there is a digital 

record. 
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 3 

 

Argument  

 

 

Standard of Review.  The question presented by amicus 

is a pure question of law about what standard of 
courts appellate courts should utilize when reviewing 
a video which was also reviewed by the trial court.  
This Court should decide this in the first instance.1 

 
 

“Who are you going to believe?  Me or your own eyes.”2 

 
This Court should recognize the advances in video recording technology 

are disruptive and find that it a video recording is worth more than a witness 

                                                

1L-3 Communications Corp v OSI Sys, Inc, 607 F3d 24, 27 (CA 2, 2010) 
(appellate procedure). 

2 ‘Chico Marx,’ Marx Brothers Duck Soup (1933) as quoted by Justice 
Breyer in Oral Arguments in Scott v Jeffers. Transcript of Oral Arguments, Scott 

v Harris, Supreme Court No. 05-1631, p. 54.  The video excerpt from the Marx 
Brothers’ Film is available at https://www.youtube.com/watch?v=qSabiG8q8-k. 
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 4 

account of events. The law should not remain stagnant as technology marches 

on.  Thomas Jefferson once noted: “Laws and institutions must go hand in hand 

with the progress of the human mind. As that becomes more developed, more 

enlightened, as new discoveries are made, new truths disclosed, and manners 

and opinions change with the change of circumstances, institutions must 

advance also, and keep pace with the times.”3  While Courts should not be on the 

cutting edge, they should not  ignore the advances simply “because it has always 

been that way.”4    

While there is an understandable hesitance in embracing new technology, 

it should not result in paralysis.  This Court should move forward with a 

measured response. Justice Scalia’s opinion  in Scott v Harris represents the 

recognition that the camera is not an ordinary witness in the room.5  Where a 

                                                

3 Letter Thomas Jefferson to Samuel Kercheval, July 12, 1816, original 
manuscript available on the Library of Congress website at 
https://www.loc.gov/resource/mtj1.049_0255_0262/ (last visited March 23, 
2018).  It is also reprinted on the Jefferson Memorial.  
https://www.monticello.org/site/jefferson/quotations-jefferson-
memorial#footnote10_n1bj0rz (last visited March 23, 2018).   

4 Elizabeth G. Porter, Taking Images Seriously, 114 Colum. L. Rev. 1687 
(2014) (noting that while courts have embraced courtroom technology, the “law 
has been trapped in a stylistic straitjacket”and proposing that 19th century rules 
of evidence should evolve to deal with the new technological advances).   

5 Scott v Harris, 550 US 372; 127 S Ct 1769, 1774–1776; 167 L Ed 2d 686 
(2007) (“When opposing parties tell two different stories, one of which is 
blatantly contradicted by [a video], so that no reasonable jury could believe it, a 
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 5 

good quality video recording of the incident with a good chain of custody tells 

story “A,” and a witness tells story “B,” a Court should not treat two as equal.  

Where the trial court’s alleged deference comes from his or her viewing or 

listening to a preserved  source document,6 the Court has no special knowledge 

to defer to.   

Where there is a recording of the event in question that the trial court 

simply viewed (or in this case declined to view), an appellate court may review 

that recording and prefer it over the testimonial record below or the trial court’s 

summary of what it viewed on the same recording.  Where the event pertains to 

a recording of an event that happened in the courtroom and the trial court 

actually viewed the event (versus a recording of the event), this Court should 

                                                

court should not adopt that version of the facts for purposes of ruling on a 
motion for summary judgment.”). 

6 For a discussion about whether in courtroom recordings should alter the 

 

 

standard of appellate review, see Robert C. Owen & Melissa Mather, Thawing Out 
the “Cold Record”: Some Thoughts on How Videotaped Records May Affect Traditional 
Standards of Deference on Direct and Collateral Review, 2 J. App. Prac. & Process 411, 
412 (2000); Mimi Samuel, Focus on Batson: Let the Cameras Roll, 74 Brook. L. 
Rev. 95, 114-15 (2008); Adele Hedges & Robert Higgason, Videotaped Statements of 
Facts on Appeal: Parent of the Thirteenth Juror?, Hous. Law., July/Aug. 1995, at 24, 25;  
Bernadette Mary Donovan, Deference in a Digital Age: The Video Record and Appellate 
Review, 96 Va L Rev 643, 675 (2010). 
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 6 

defer to the trial court’s superior ability to see the event.  For example, a question 

of witness demeanor should rarely be upset based on a recording.  Just as most 

professional sports have adopted instant replay rules, appellate courts should be 

allowed to review the recording and make an independent call based on their 

viewing of the events.   

 Not only is the view presented by the PAAM short-sighted, but the forced 

construction offered by PAAM is contrary to the textualist philosophy normally 

seen in their briefs.  They advocate that this Court rewrite a Michigan court rule 

to adopt an amendment to its federal counterpart which this Court never 

adopted.  Further, it goes without saying that 1985 was before the digital 

revolution; police squad car and body cameras had not yet taken hold.7  As more 

and more buildings have security footage, squad cars have cameras, and police 

officer’s wear body cameras, the world has seen far more which has had a 

dramatic impact or as one writer has called it – “a paradigm shift.”8  A camera is 

                                                

7 See “Digital Revolution,” Wikepedia, available at 
https://en.wikipedia.org/wiki/Digital_Revolution (last visited March 23, 2018).  

 

The article speaks of the first digital camera being invented in 1988, the first 
public high definition broadcast was the 1990 World Cup, and that less than 1% 
of the world’s information was stored in digital format in the late 1980s.     

8  Marielle  A.  Moore,  The  Next  State  of  Police  Accountability:  Launching  a 
Police  Body-Word  Camera  Program  in  Washington  DC,  14  Seattle  J  for  Soc  Just
 145 (2015). 
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 7 

not just a witness, it is a first hand glimpse into what transpired. While cameras 

are not perfect,9  a camera’s memories don’t grow worse over the passage of 

time, they do not suffer from cognitive biases, they are not influenced by 

suggestive investigative techniques, and they don’t face internal review boards 

or the lengthy prison sentences for truthfully disclosing what they have seen.   

In Scott v. Harris, the Supreme Court explicitly relied on a videotape of the 

events at issue where there were no allegations that the videotape had been 

doctored or altered.10 Scott’s importance comes as much from the relatively 

minor changes that came from the Court’s articulation of the summary judgment 

standard as the questions the Court itself was asking at trial.11   

                                                

10Mobley v Tarlini, 641 F Supp 2d 430, 434 (ED Pa, 2009) (“We are happy to 
allow the videotape to speak for itself”).  See also Mobley, 641 F Supp 2d at 434.   

11 While counsel regards Scott as a defining moment with respect to how 
video has changed the standard of review, there a number of precursor instances 

9 Id. at 147 (noting problems with cameras, but also noting that many of 
the problems are due to operator errors); Howard M. Wasserman, Moral
Panics and Body Cameras, 92 Wash UL Rev 831, 837 (2015) (arguing that body 
cameras, while a good idea, are not necessarily as effective as proponents 
believe).  For a excellent discussion about how camera perspective can distort the 
viewer’s impression, see Mary D. Fan, Justice Visualized: Courts and the the Body 
Camera Revolution, 50 UC Davis L Rev 897, 947 (2017) (noting, for example, that a 
viewer is far more likely to find a confession involuntary if 
the camera is trained on the officer than the suspect).   

where the High Court has engaged in factf

Will V

inding by watching allegedly obscene 
videos, reviewing Brandeis briefs, considering scientific journal articles, and 
more.  See, gen. Leah A. Walker,   ideo  Kill  the  Trial  Court's  Star:
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 8 

When the trial Court is in no better position than the appellate court to 

make a determination, the appellate court should not be prohibited from  

viewing and using the video at issue.12  Contrary to PAAM,13 there is a textual 

commitment for this position.  That commitment comes from the text of the 

second sentence of the rule: 

 (C) Review of Findings by Trial Court. Findings of 
fact by the trial court may not be set aside unless 
clearly erroneous. In the application of this principle, 
regard shall be given to the special opportunity of the trial 
court to judge the credibility of the witnesses who appeared 
before it. 

 

                                                

12 As an old Sixth Circuit decision remarked:   

 [T]here was ‘no factual controversy and no challenge 
to the evidentiary findings of the court.’ In such a 
situation, an appellate court ‘remains free to draw the 
ultimate inferences and conclusions which 
evidentiary findings reasonably induce. 

Cordovan Assoc, Inc v Dayton Rubber Co, 279 F2d 289, 291 (CA 6), cert gtd, 
judgment vacated sub nom. Dayton Rubber Co v Cordovan Assoc, Inc, 364 US 
299; 81 S Ct 268; 5 L Ed 2d 90 (1960) 

13 Prosecuting Attorneys Association of Michigan. 

 

How 'Hot' Records Will Change the Appellate Process, 19 Alb LJ Sci & Tech 449, 481 
(2009).  
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The words “in the application of this principle” are direction to appellate courts 

to give construe this deference with regard to the “special opportunity of the trial 

court to judge credibility of the witnesses who appeared before it.” It is the 

ability of the Court to judge demeanor that is at the heart of this rule.14 This 

Court should not read these words as nugatory.15 

Where these factors do not exist, the deference should not exist either.  

The evidence at issue was documentary evidence (a video recording) that did not 

come from the mouth of a witness before it.  Further the integrity of the 

documentary evidence was not at issue.   

 Lastly, while CDAM is writing concerning the broader concern of what is 

the appropriate standard of deference which should be given to the trial court 

with respect to areas where he/she has no particular expertise, it needs to be 

mentioned that the Court chose not to review the video.  Where the Court of 

Appeals is as capable of trial court to review the evidence in the first instance, it 

would be a waste of judicial resources for the appellate court to remand the 

matter to the trial court for it to review the written evidence and solely only for 

                                                

14 Cf United States v United Steelworkers of Am, 271 F2d 676 (CA 3), aff'd 361 
US 39; 80 S Ct 1; 4 L Ed 2d 12 (1959). 

15 “Whenever possible, every word of a statute should be given meaning. 

And no word should be treated as surplusage or made nugatory.”  Apsey v Mem 
Hosp, 477 Mich 120, 127; 730 NW2d 695, 699 (2007) (quoting People v Warren, 462 
Mich 415, 429 n. 24; 615 NW2d 691 (2000)). 
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the appellate court to then review the trial court’s comments on a video and 

determine whether they agreed. 

A. The 1985 Changes to Fed. R. Civ. P. 52(a) 
Were Never Adopted in Michigan and 
Should Not be Adopted Through the “Back 
Door.”  
 

PAAM argues that the 1985 changes to Fed. R. Civ. P. 52(a) should be 

applied by analogy to this case.16  Those changes now reads “findings of fact, 

whether based on oral or other evidence” must not be set aside.  Those changes 

were adopted in 1985 --- just before the digital revolution.  They were not copied 

in Michigan.   

As was correctly noted by PAAM, prior to those amendments many 

federal courts stated that where the area was not in the particularly expertise of 

                                                

16 PAAM Brief, p. 5. 
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 11 

the trial court, this deference should not be granted.17 As an old Sixth Circuit case 

noted:18 

 
There was no factual controversy and no challenge to 
the evidentiary findings of the court. The evidence 
consisted entirely of written instruments and other 
writings which a reviewing court is competent to 
interpret, and is not precluded from doing so by Rule 
52 of the Federal Rules of Civil Procedure, 28 U.S.C.A. 
following section 723c. It remains free to draw the 
ultimate inferences and conclusions which 
evidentiary findings reasonably induce. Reinstine v 
Rosenfield, 111 F2d 892 (CA 7, 1940); Reinstine v. 
Rosenfield, 7 Cir., 111 F.2d 892. Indeed, it is the duty 
of the reviewing court to review the evidence in order 
to determine whether decision below was or was not 
clearly erroneous, and that duty becomes the more 
imperative where the trial court has had no occasion 
to observe witnesses or to judge of their credibility in 
arriving at a factual basis for decision. 
 

                                                

17See, e.g. Fleming v Palmer, 123 F2d 749 (CA 1, 1941) (noting that the 
District Court’s finding of fact regarding witness testimony was entitled to 
deference, but the rule did not apply to the documentary evidence); U S ex rel 
Brown v Smith, 306 F2d 596 (CA 2, 1962) (no special deference to be granted to 
judge’s factfinding based on reading transcripts of a related state case); United 
States v United Steelworkers of America 271 F2d 676 (CA 3 1959), affirmed 361 
US 39, 4 L Ed 12, 80 S Ct 1 (noting that less deference was required when 
reviewing a trial court’s factfinding which was based on written affidavits); 
Charles Peckat Mfg. Co. v Jacobs, 178 F2d 794 (CA 7 1949) (noting that appellate 
court was perfectly capable of reviewing prior patents concerning a subject 
matter). 

18 Letcher Co, Ky v De Foe, 151 F2d 987, 990 (CA 6, 1945). 
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 It is not the Court of Appeals who made a non-textual amendment to it 

the rule is PAAM who is proposing just that.19  Further, CDAM dispute that the 

even the current federal position is as clear as PAAM claims.20 

Where Michigan adopts a statute from another jurisdiction, the 

accompanying interpretation is given significant deference.21  This is not that 

situation.  The situation at bar is that Michigan adopted the original rule, but not 

the later amendments to the rule. PAAM is trying to bootstrap that new rule into 

the Michigan system bypassing the very rulemaking procedures that it believes 

are essential.22  In Stellwagen, the Court dealt with a New York statute succession 

                                                

19 Cf PAAM Brief, p. 8. 

20 See Ramirez v Martinez, 716 F3d 369, 374 (CA 5, 2013) (evaluating the case 
under the decision of Scott, though distinguishing in the end because of factual 
differences); People v Mack, 190 Mich App 7, 17; 475 NW2d 830 (1991) 
(considering Scott the in court's decision but distinguishing Scott because of 
factual differences); United States v Foreman, 369 F3d 776, 789 (CA 4, 2004) 
(Gregory, J., dissenting) (recognizing court's reliance on video evidence instead 
of findings of the court in granting reversal); Newkirk v Enzor, No. 4:13-CV-01635-
RMG, 2015 WL 3853167, at *7 (DSC, June 19, 2015), on reconsideration in part No. 
4:13-CV-01635-RMG, 2015 WL 13595040 (DSC, July 28, 2015) (discussing Scott); 
Hilliard v Com, 43 Va App 659; 601 SE2d 652, 659 (2004), aff'd 270 Va 42; 613 SE2d 
579 (2005) (per curiam). 

21 Weaver v Rix, 109 Mich 697, 698; 67 NW 970, 971 (1896); Stellwagen v 
Durfee, 130 Mich 166, 168; 89 NW 728, 729 (1902); Preston Nat Bank v Brooke, 142 
Mich 272, 274; 105 NW 757, 758 (1905). 

22 Cf PAMM brief, p. 2-3 (text and footnote 1). 
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statute which we borrowed.  By the time Stellwagen had reached this Court New 

York had legislatively altered their scheme, but the Court analyzed it under the 

New York pre-amendment case law.  Similarly, this Court noted that this rule of 

construction was applicable .  This Court noted:23 

 
The rule, however, can have no application in the 
instant case, because the statute under consideration 
did not receive judicial construction in Massachusetts 
until long after its adoption by this state. The decision 
in that state should receive just that consideration as 
authority to which it would be entitled under 
ordinary circumstances. Examined in this light, it is 
not convincing. The statute is not analyzed, and no 
reason or authority is advanced in support of the 
conclusion. It is a bald determination of the point at 
issue without more. 
 

With all the criticisms of the Court of Appeals’ approach, what PAAM fails to 

consider is the fact that their argument (if accepted) would delegate the 

interpretation of statute court rules to Federal Rules Committees which would be 

worse than delegating it to our courts.   

 

                                                

23 Goodell v Yezerski, 170 Mich 578, 579–80; 136 NW 451, 452 (1912) 
(emphasis in the original). 
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People v Zahn, 234 Mich App 438, 445–446; 594 NW2d 120 (1999) relied on 

by the Court of Appeals correctly interprets our court rules as they are presently 

written.  There, the Court noted: 

 
The deferential “clear error” standard is the 
appropriate standard of review for findings of fact 
because the trial court is usually in a superior position 
to assess the evidence. See People v. Mack, 190 
Mich.App. 7, 17, 475 N.W.2d 830 (1991). In this case, 
however, the trial court made its decision solely on 
the basis of the preliminary examination transcript. 
Therefore, the trial court was in no better position 
than this Court to assess the evidence, and there is no 
reason to give special deference to the trial court's 
“findings.” 
 

As PAAM has correctly noted Zahn is not alone in constraining the deference 

contained in this provisions to cases where the trial court actually had a superior 

ability to consider these matters.  The Court of Appeals has generally declined to 

afford this deference where  the evidence is non-testimonial.24  For these reasons, 

CDAM believes the appropriate standard should be the de novo standard of 

review.25 

                                                

24 People v White, 294 Mich App 622; 823 NW2d 118 (2011), aff'd 493 Mich 
187; 828 NW2d 329 (2013) (no deference to video regarding video disc of event 
which took place out of the courtroom); Bunnell v State, 292 Ga 253; 735 SE2d 281, 
285 (2013); City of E Grand Rapids v Vanderhart, No. 329259, 2017 WL 1347646 
(Mich Ct App, April 11, 2017), app den 501 Mich 927; 903 NW2d 579 (2017). 

25 See Bunnell v. State, 735 SE2d 281, 285 (Ga. 2013) (adopting de novo 
because controlling facts are obtainable by watching video); People v Small, No. 1-
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Justice Kelly has similarly suggested that the rationale underlying 

deference to the trial court on a motion for new trial involving newly discovered 

evidence should not apply where the motion is heard by a successor judge who 

has taken no testimony:26 

[T]he rationale for a remand to the trial court rests in 
large part on the theory that the judge there has the 
benefit of having tried the case. The trial judge would 
normally have superior knowledge of the facts that 
were presented at trial. He or she would apply that 
knowledge to the question of whether a different 
result is probable on retrial were the newly 
discovered evidence to be admitted. But in this case, 

                                                

13-0190, 2014 IL App (1st) 130190-U, at *8 (Ill App Ct Dec 13, 2014) (the Illinois 
Supreme Court has noted“that where the evidence at trial consists solely of 
documentary evidence, the reviewing court is not bound by the trier of fact's 
findings and may review the evidence de novo.” (citation omitted)), appeal 
denied, 32 NE3d 677 (Ill. 2015); Com v Novo, 442 Mass 262; 812 NE2d 1169, 1173 
(2004) (finding that, where video evidence was the sole evidence relied upon by 
the trial court, independent review was appropriate because fact-finder was in 
no better position than appellate judges to determine contents and significance); 
State v Rubek, 7 Neb App 68; 578 NW2d 502, 507–08 (1998) (employing clearly 
erroneous standard but nonetheless relied on videotape almost exclusively in 
concluding the lower court erred); State v Tuttle, 650 NW2d 20, 35 (SD, 2002) 
(recognizing videotape indicated beyond doubt that detective's threat caused 
confession); State v Gendron, No. 08-13-00119-CR, 2015 WL 632215, at *6 (Tex 
App, February 11, 2015), (finding the trial court's determinations were entitled to 
deference unless the videotape indisputably contradicted those findings), 
petition for discretionary review filed (Mar. 18, 2015); Hilliard v Commonwealth, 
601 SE2d 652, 659 (Va. Ct. App. 2004) (noting the tone of voice, inflections, and 
demeanor in coming to conclusions), aff'd, 613 SE2d 579, 585 (Va 2005) (noting 
appellate court exceeded scope by taking stock of demeanor although error was 
harmless). 

26 People v Grissom, 492 Mich 296, 322–23; 821 NW2d 50, 64 (2012) (Kelly, J. 
concurring) 
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the trial judge has retired from the bench, and this 
Court's remand will go to a judge who in all 
likelihood knows nothing of the facts of this case. 
 

Further, the Court may have had an “opportunity” in the abstract to view 

the recording, but the Court never availed itself of the opportunity.  It is 

undisputed that the Court chose not to view the recording and simply confine its 

ruling to the testimonial record.  

B. Adoption of a De Novo Video Replay Rule 
Will Best Preserve the Interest of 21 st 
Century Justice and Will Enhance the 
Reputation of the Court in the Public Eye.   
 

 CDAM’s position that  de novo review of non-testimonial evidence will not 

necessarily favor the defense.  It is probable that the new standard will be used 

as often to reverse favorable defense rulings as it will to reverse pro-prosecution 

rulings.  What such a ruling will do is preserve the integrity of the judicial 

system.  Recordings of these incidents are public record and will be shown on 

television and the internet.  Judicial factfinding which is contrary to the video 

record will bring the judiciary in disrepute in just the same way that a bad 

umpire call will create a public outcry about public sports.  

As the public is increasing exposed to videos of police/citizen 

encounters,27 it is essential to preserve the public confidence in the Courts that 

                                                

27 See, e.g. Laura Wamsely, “Video Shows Sacramento Police Shooting 
Unarmed Black Man In Grandparents' Backyard, NPR (March 22, 2018) available 
at https://www.npr.org/sections/thetwo-way/2018/03/22/596051907/video-
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video recordings are given careful and probing consideration by the appellate 

courts.  This consideration is more important the interest in finality of rulings 

                                                

shows-sacramento-police-shoot-unarmed-black-man-in-grandparents-backyard 
(last visited March 23, 2018); Tim Barber, “Dash cam video released from U.S. 
Park Police shooting that killed Virginia man,” ABC 7, (March 23, 2018) 
http://wjla.com/news/local/police-man-shot-and-killed-in-prince-georges-
county (last visited March 23, 2018);  Elena Ferrain, What Elgin police video 
shows: Woman shot as she leaves vehicle, knife in hand, Daily Herald (March 22, 
2018) available at http://www.dailyherald.com/news/20180322/what-elgin-
police-video-shows-woman-shot-as-she-leaves-vehicle-knife-in-hand (last visited 
March 23, 2018); Lilian Kim  SF police investigate shootout that injured 6, 

including officer, ABC News7 (March 21, 2018) available at 
http://abc7news.com/sf-police-investigate-shootout-that-injured-6-including-
officer/3244706/ (last visited March 23, 2018); Rod Decker, Board says video of 
controversial police shooting should be released, appeal expected, KUTV News 
March 21, 2018) available at http://kutv.com/news/local/board-says-video-of-
controversial-police-shooting-should-be-released-appeal-expected (last visited 
March 23, 2018) O. Smith, Eyewitness captures video as man shot, killed in Flint-
area police standoff, MLive (March 23, 2018) available at 
http://www.mlive.com/news/flint/index.ssf/2018/03/eyewitness_captures_vi
deo_as_m.html (last visited March 23, 2018).   
 
Because of the exhaustive number of similar articles, counsel has deliberately 
limited the representative articles to videos released within the last before March 
23, 2018 (the date of completion of the draft of this brief). The purpose of citing 
these stories is to demonstrate that security videos of police/citizen encounters 

are regularly becoming a part of the public record and that judicial factfindings 
which run contrary to the videos face increasing public scrutiny. 
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and judicial economy which underlies the contrary rule.28  This Court should not 

check its common sense at the door.29 

                                                

28 The purpose underlying the contra rule was explained by the New 
Jersey Supreme Court as follows: 
 

First, our system of justice assigns to our trial courts 
the primary role of factfinder. That role is especially 
suited to our trial judges, who have ongoing 
experience and expertise in making factual rulings. 
Trial judges routinely make factual determinations 
not only in assessing the credibility of witnesses but 
also in assessing documentary evidence, which 
oftentimes is susceptible to alternative inferences. 

Second, the customary role of an appellate court is not 
to make factual findings but rather to decide whether 
those made by the trial court are supported by 
sufficient credible evidence in the record. That limited 
standard of review is consistent with the belief that 
appellate courts should not replicate the work of our 
trial courts or reverse their factfindings based on a 
mere difference of opinion. 

Third, notions of judicial economy and finality call for 
a standard of review where appellate courts defer to a 
trial court's factual findings in the absence of clear 
error. 

 
State v SS, 229 NJ 360, 364–65; 162 A3d 1058, 1060 (2017). 

 

29As the United States Supreme Court has remarked:  "We do not leave 

our common sense at the doorstep when we interpret a statute"
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Just as an umpire call which is directly contradicted by the instant replay 

video log may erode public confidence in the game, so too would be upholding 

judicial calls which are directly contradicted by the non-contradicted record.  

Ironically, these calls are more likely to favor the prosecution in the long run 

since the determination of probable cause focuses on reasonableness.  An 

appellate court reviewing such a record is more likely to determine that an 

officer’s actions are reasonable rather than unreasonable.30  An appellate court 

reviewing the recording of a drunk driving suspect is more likely to see gaps in 

the performance of the field sobriety of test than to declare that the no reasonable 

person could have judged the driver’s performance as substandard.  

Unfortunately, in their quest to win, the People have not considered the societal 

                                                

30 In State v SS, 229 NJ 360; 162 A3d 1058, 1059 (2017), relied on by PAAM, 
CDAM’s New Jersey counterpart (the Association of Criminal Defense Lawyers 
of New Jersey) as amicus curiae argued for the clearly erroneous test urged by 
PAAM and the Berrien County Prosecutor’s Office.  162 A3d at 1065.  Similarly, 
the New Jersey ACLU as amicus argued that an appellate court should have only 
considered that defendant’s words and not his tone of voice.  162 A3d  at 1065.  
After significant contemplation CDAM has departed from  traditional criminal 
defense viewpoint believing that the long societal goals of accuracy and public 
integrity favor the de novo standard. It therefore finds its position aligned with 
the New Jersey Attorney General’s Office.  Cf SS, 229 NJ 360, 373; 162 A3d 1058, 
1065 (noting Attorney General’s position). 
 
 

Price Waterhouse v Hopkins, 490 US 228; 109 S Ct 1775, 1786; 104 L Ed 2d 268 
(1989). 
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term goal of the appellate process, viz. to insure the integrity and accuracy of the 

process rather than for a particular “team” to win.   

C. Not Giving Special Respect to Video 
Recordings to the Actual Incident at Issue 
Will Undermine the Public’s Confidence in 
the Judiciary.  

 
 There is no question that video recording can have problems.  They can 

start too late, end too early, not capture the correct angles, can be deceptively 

edited, and can sometimes be poorly lit.  Human memory, however, has even 

more problems.  Evolving research is showing that the more times a witness 

repeats a story the more errors are innocent interjected into their recall.31  Since 

the witnesses are not aware of these errors, witness demeanor may exude 

confidence even when they are in.  Digital images do not have this degredation.    

With proper safeguards, allowing appellate courts to substitute their 

opinion, is essential to the integrity of the law. When the New York Times has a 

                                                

31 See Donna Bridge and Joel Voss, Active Retrieval Facilitates Across-Episode 
Binding by Modulating the Content of Memory, 63 Nueropsychologia 154 (2014) 
(noting the errors in human memory and how every repetition of the facts of 
events leads to additional distortion); Donna J. Bridge and Ken A. Paller, Neural 
Correlates of Reactivation and Retrieval-Induced Distortion, 2012  J. of Nueroscience  
12144 (2012) (same). Both of these articles appear in the Appendix, together with 

a plane English summary of the 2014 article from the Northwestern University 
School of Medicine’s website. 

 

article on the front page of the March 18th issue of  the paper discussing police 
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lying in courts; it is easy to imagine a scenario where a video that contradicts 

testimony becomes public.32  If this (imaginary) video has been ignored by 

appellate courts, the public perception of justice will rightfully be tainted. 

When there is no tape, the testimony of the participants is the only way to 

proceed.   However, when a tape exists, there is now a document that favors 

neither side; absent a showing that the tape was somehow edited or altered; this 

is by far the most accurate portrayal of what happened.   Appellate Courts 

should be not prohibited from reviewing tapes and determining what occurred.    

 In the case at bar, the Court declined to review the tape at all and left no 

room for police misrepresentation.  The Court of Appeals acted in properly in 

reviewing the video and drawing its own conclusion from the video.   

D. Like Professional Sports, the Time Has Come 
to Adopt an “Instant Replay Rule.”  
Appellate Courts Should Critically Examine 
Video Evidence and Not Simply Defer to 
Trial Court Factfindings.  

 

Imagine for one moment watching a game deciding play on a major 

league sports game on a large screen high definition television.  The referee calls 

the play one way, but your perception says something different.  Now the 

                                                

32 J. Goldstein, Testilying’by Police:A Stubborn Problem Police Lying 
Persists, Even Amid An Explosion Of Videoevidence That Has Allowed The 
Public To Test Officers’ Credibility, The New York Times (March 18, 2018) 
https://www.nytimes.com/2018/03/18/nyregion/testilying-police-perjury-
new-york.html (last visited March 18, 2018).   
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television network’s replays from four angles show that the referee’s call was 

wrong.  The league announces the referee’s call good in fact be wrong, but the 

interest of finality dictate that the referee’s call be wrong.  For many years, this 

was the rule in sports, but as instant replay technology became higher resolution 

and more accessible, professional sports changed its position.  Similarly, this 

Court must respect the change in technology which has occurred.33   

The reliability of video evidence over person observational can be clearly 

seen in the existence of the instant replay in sports refereeing.  This is not a new 

or trendy decision.   The first major sport to use instant replay was United States 

football in 1986.   Since that date it has expanded to include many more calls.   

Instant replay is also used in Canadian football, basketball, ice hockey, field 

hockey, tennis, fencing, rugby, cricket, rodeo.  Even the notoriously conservative 

sport of baseball implemented instant replay in 2008 and greatly expanded it in 

2014.  The FIFA World Cup will use it in 2018.34  Looking at all of the sports 

together, the clear message is that once it is use; it’s use expands since it does 

                                                

33 Counsel is not the first to compare law with sports and judges with 
umpires.  See Chad M. Oldfather & Matthew M. Fernholz,  Comparative Procedure 
on a Sunday Afternoon:  Instant Replay in the NFL as a Process of Appellate Review, 43 
Ind L Rev 45 (2009) (collecting such comparisons). 

34 Wikipedia, Instant Replay,  available at 
https://en.wikipedia.org/wiki/Instant_replay (last reviewed March 19, 2018). 
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provide evidence unobtainable in any other fashion.   In general, limitations are 

more and more just those designed to keep the game moving and video replay is 

considered to be the best evidence. 

Sports, which like law, puts great value on integrity, is put in a bad light 

when referees make calls that everyone can clearly see are incorrect.  There are 

few in Michigan that will forget the blown call in 2010 that cost Armando 

Galarraga a perfect game.  With Galarraga one out away from baseball history 

with the Tigers, Joyce called the Indians' Jason Donald safe at first base when 

replays showed he was clearly out.   In 2010 baseball limited replays to only a 

few types of events; in 2018 the rule would have allowed the review and the 

perfect game would be on the record. 

The time as come for the law to recognize that a video recording provides 

a superior record of what actually transpired than witness testimony.  Where the 

trial court was also a passive reviewer of the video (e.g. not present when the 

incident at issue was actually recorded) an appellate court has the right and the 

duty to carefully review that video and not hesitate to overrule the trial 

judge/referee’s  “call” in the appropriate case.   
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 CDAM requests this Court to affirm the Court of Appeals and reject the 

proposals to modify MCR 2.613. 

 
Respectfully submitted, 

        

       /s/Stuart G. Friedman 
  
       Stuart G. Friedman (P46039) 
       Suzanne Carol Schuelke (P31330) 

Attorneys for CDAM 
26777 Central Park Blvd, #300 
Southfield, MI  48076 
(248) 228-3322 
Fax: (248) 359-8695 
e-Mail: stuartgfriedman@me.com 

 

  

Dated March 26, 2018 
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Proof of Service 

STATE OF MICHIGAN ) 
    ) SS. 
COUNTY OF OAKLAND ) 
 
 The undersigned declarant being first duly sworn, deposes and says that 

email address of record, and Timothy Baughman at the Wayne County 

Prosecutor’s Office as Counsel for the Prosecuting Attorneys Association of 

Michigan. 

 Declaration in Lieu of Notarization.  I declare that the foregoing is true and 

correct to the best of my information, knowledge, and belief. 

      Respectfully submitted, 
       
      /s/Stuart G. Friedman 
      _________________________________ 
      Declarant 
       

 

to: Aaron J. Mead at the Berrien County Prosecutor’s Office, Daniel Grow at his 

DATED:  March 26, 2018 

on March 26,2018  (s)he did e-Serve a copy of the attached CDAM Amicus Brief 
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Northwestern Now (//) 

How Your Memory Rewrites the Past
Your memory is no video camera; it edits the past with present experiences

February 04, 2014 | By Marla Paul (//for-journalists/staff-page/show/marla-paul) 

CHICAGO --- Your memory is a wily time traveler, plucking fragments of the present and 
inserting them into the past, reports a new Northwestern Medicine® study. In terms of 
accuracy, it’s no video camera.

Rather, the memory rewrites the past with current information, updating your recollections 
with new experiences. 

Love at first sight, for example, is more likely a trick of your memory than a Hollywood-
worthy moment.

“When you think back to when you met your current partner, you may recall this feeling of 
love and euphoria,” said lead author Donna Jo Bridge, a postdoctoral fellow in medical social 
sciences at Northwestern University Feinberg School of Medicine. “But you may be 
projecting your current feelings back to the original encounter with this person.”

The study is published Feb. 5 in the Journal of Neuroscience.

This the first study to show specifically how memory is faulty, and how it can insert things 
from the present into memories of the past when those memories are retrieved. The study 
shows the exact point in time when that incorrectly recalled information gets implanted into 
an existing memory.

To help us survive, Bridge said, our memories adapt to an ever-changing environment and 
help us deal with what’s important now.

“Our memory is not like a video camera,” Bridge said. “Your memory reframes and edits 
events to create a story to fit your current world. It’s built to be current.”

All that editing happens in the hippocampus, the new study found. The hippocampus, in this 
function, is the memory’s equivalent of a film editor and special effects team.

For the experiment, 17 men and women studied 168 object locations on a computer screen 
with varied backgrounds such as an underwater ocean scene or an aerial view of Midwest 
farmland. Next, researchers asked participants to try to place the object in the original 
location but on a new background screen. Participants would always place the objects in an 
incorrect location.
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For the final part of the study, participants were shown the object in three locations on the 
original screen and asked to choose the correct location. Their choices were: the location 
they originally saw the object, the location they placed it in part 2 or a brand new location.

“People always chose the location they picked in part 2,” Bridge said. “This shows their 
original memory of the location has changed to reflect the location they recalled on the new 
background screen. Their memory has updated the information by inserting the new 
information into the old memory.”

Participants took the test in an MRI scanner so scientists could observe their brain activity. 
Scientists also tracked participants’ eye movements, which sometimes were more revealing 
about the content of their memories – and if there was conflict in their choices -- than the 
actual location they ended up choosing.   

The notion of a perfect memory is a myth, said Joel Voss, senior author of the paper and an 
assistant professor of medical social sciences and of neurology at Feinberg.

“Everyone likes to think of memory as this thing that lets us vividly remember our childhoods 
or what we did last week,” Voss said. “But memory is designed to help us make good 
decisions in the moment and, therefore, memory has to stay up-to-date. The information that 
is relevant right now can overwrite what was there to begin with.”

Bridge noted the study’s implications for eyewitness court testimony. “Our memory is built to 
change, not regurgitate facts, so we are not very reliable witnesses,” she said.

A caveat of the research is that it was done in a controlled experimental setting and shows 
how memories changed within the experiment. “Although this occurred in a laboratory 
setting, it’s reasonable to think the memory behaves like this in the real world,” Bridge said.

The research was supported by the National Institute of Neurological Disorders and Stroke 
grant R00-NS069788 and the National Institute on Aging grant T32AG20506, both of the 
National Institutes of Health. 

Topics: Brain (//topics/show/brain) , Chicago (//topics/show/chicago) , Feinberg School of 
Medicine (//topics/show/feinberg-school-of-medicine) , Grants (//topics/show/grants) , Medicine
(//topics/show/medicine) , Northwestern Medicine (//topics/show/northwestern-medicine) , 
Research (//topics/show/research) , Video (//topics/show/video) 
Back to top (//stories/2014/02/how-your-memory-rewrites-the-past#top) 
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